Abstract
Introduction

1.
Public interest litigation plays a critical part to maintain the rule of law and enhance access to justice for disadvantaged groups under public law. Consequently, the Court should relax the rules on locus standi in public law to permit any public acting bona fide with a view to vindicating the cause of justice to make application on behalf of others or a particular class of people, if that other person or class of people cannot come to court to get relief for some reason. It is a grave lacuna in the system of public law if public interest litigation is prevented by traditional rules of locus standi. Many studies conducted on the development and challenges of public interest litigation generally under the Malaysian public law up until the case of Government of Malaysia v Lim Kit Siang and United Engineers (M) Bhd v Lim Kit Siang [1988] 2 MLJ 43 (known as 'UEM case'), but until now, a study on the growth and the dilemma of public interest litigation post UEM case in the provision of remedies for enforcement of the fundamental rights under Paragraph 1 of the Schedule to the Courts of Judicature Act 1964 still does not carry out. Therefore, the purpose of this paper is to look at the development and the dilemma faced on public interest litigation in Malaysia under the provision of remedies for enforcement of fundamental rights in Paragraph 1 of the Schedule to the Courts of Judicature Act 1964. This study should be carried out to identify problems that encounter and to furnish solutions to these problems.
the Public Interest Advocacy Centre (PIAC) the only non-profit Australian-based organization that undertakes public interest law casework has defined public interest matters to be those that affect the general community or a group in the community. However, Penny Martin argued that the public interest is used in an aspirational sense, to describe what we believe should be of public concern, justified by ascribed community values and our desire for a society that promotes fairness and human dignity (Penny Martin, 2003) .
Meanwhile, according to Sanford M. Jaffe, in August 1975 the American Bar Association House of Delegates approved a resolution that defined public interest law as "legal service provided without fee or at a substantially reduced fee, which falls into one or more of the following areas: (1) poverty law…; (2) civil rights law…; (3) public rights law…; (4) charitable organization representation…; (5) administration of justice." According to Sanford M. Jaffe, this definition emerged from a historical context in which the commonality of these various forms of legal representation has been recognized (Sanford M. Jaffe, 1978) . The contest over the meaning of public interest law is symbolically important because the phrase conveys approval; the organizations, activities, and lawyer associated with the term are understood to enhance access to justice, or advance some vision of the public good (Ann Southworth, 2013) . Overall, assortments of definitions have in common that public interest litigation is an activity required in the public interest without calling for personal gain. It aims to enhance access to justice to the community groups who are less fortunate.
The Importance of the Public Interest Litigation under Public Law 3.
Through public interest litigation, the traditional view of locus standi that only permit an aggrieved individual who had personally suffered a legal injury by reason of a violation of his rights or legally protected interest could file a lawsuit for the redress of his grievance is now being liberally interpreted to allow standing to any pro Bono publico (P. L. Mehta et al, 1999) . In other words, the traditional rule of locus standi has been relaxed under public interest litigation. Therefore, the locus standi has been granted to any member of the public acting bona fide with a view to vindicating the cause of justice to make application on behalf of others or a particular class of people, if that other person or class of people by reason of poverty, helplessness or disability or socially or economically disadvantaged position, are unable to approach the court for relief (Gurdial Singh Nijar, 1983) .
The involvement of Public interest litigation in judicial review proceedings plays a substantial part in maintaining the rule of law (Jason N.E. Varuhas, 2013) . Hence, broad standing rules are important to vindicating the rule of law (Joanna Miles, 2000) . Besides that, public interest litigation also enhances access to justice for the less fortunate. As such, it is a grave lacuna in the system of public law if the public interest litigation were prevented by an outdated technical rule of locus standi from bringing the matter to the attention of the court to vindicate the rule of law and get the unlawful conduct stopped. In addition, public interest litigation is particularly significant in relation to the protection of the rights of the poor and environmental protection. This is because it is the best way to serve the poor who are unable to support the cost of justice and help in enforcement or compliance of environmental laws (Abdul Haseeb Ansari, 2007) . Although the standing rule assists the Court to filter applications to prevent unnecessary litigation against public bodies, but the court's jurisdiction to supervise administrative authorities, inferior courts and tribunals, would be substantially weakened if the accessibility of judicial review is confined on the sole ground that the application lacks what could properly be viewed as a personal interest (Ainul Jaria Maidin et al, 2012) .
The Development of Public Interest Litigation in Malaysia 4.
In Malaysia, prior to 2000, the rule regards 'locus standi' is not defined by any statutory Enactment, but is a rule of practice and procedure laid down by the Judges. Like all rules of practice, they are liable to be altered by the Judges to suit the changing times. So during this period, there is a different practice against accepting the public interest litigation. Prior to 1988, the practice of the Malaysian Courts is giving a liberal approach to the issue of locus standi and this approach gives room for the development of public interest litigation in Malaysia.
However, the practice has changed in 1988, when the Supreme Court in the case of UEM has taken a narrow and strict approach in determining the locus standi to institute an action in public interest litigation. The Supreme Court in this case was favouring the narrow test of 'aggrieved person' laid down in Boyce v Paddington Borough Council [1903] When in England the rule of standing was moving forward, the Court in Malaysia still adopts a narrow and a strict approach specified by Gouriet's case which decided before Order 53 of the Rules of the Supreme Court of England was introduced. This shows that Malaysian courts far back in the evolution of public interest litigation than in England. Since 1988, the liberal approach to the issue of standing in public law has stalled and under UEM case, an individual only has locus standi to sue if he can prove that he has suffered special damage peculiar to himself. This stringent test leaves no room for public interest litigation in Malaysia (Sudha CKG Pillay, 1999; Cheong May Fong et al, 2008) .
This This 'adversely affected' test must be adopted in all applications seeking the relief specified in Paragraph 1 because Paragraph 1 is governed by Order 53 rule 1 of the Rules of High Court 1980. Hence, to seek reliefs under Paragraph 1, the issue of standing specified under Order 53 rule 2 (4) must be fulfilled. Still, the evolution of the public interest litigation in Paragraph 1 Schedule for the Courts of Judicature Act 1964 (the provision of remedies for enforcement of fundamental rights) is uncertain, because there were differences of judicial attitude in giving an interpretation on the issue of standing under Order 53 rule 2 (4) of the Rules of High Court 1980. These different judicial attitudes certainly will cause the conflicting decisions in permitting public interest litigation under Paragraph 1.
On the 1st of August 2012, the Rules of High Court 1980 were combined with the Rules of Subordinate Courts 1980 to form the Rules of Court 2012. In so far as the judicial review process is concerned, Order 53 of the Rules of Court 2012 has been left substantially untouched except for the period for making an application for judicial review which is now 3 months (Ravinthran Paramaguru et al, 2013) . Therefore, the issue of standing specified under the new Order 53 rule 2(4) is still the same without any amendment.
Dilemma of Public Interest Litigation under Malaysian Public Law 5.
In interpreting the issues of standing under Order 53 rule 2(4) Rules of Court 2012, there are some judges in Malaysia have led a narrow and restrictive approach. This situation limits the growth of public interest litigation under Paragraph 1. This situation comes about due to a few factors. First, the judges in Malaysia were familiar and influenced by the principle of locus standi decided by the case of UEM which adopting the narrow test of locus standi based on the English Common Law which was adopted by the Supreme Court of England before the introduction of Order 53. Therefore, the narrow and strict approach adopted by the Courts on the words 'adversely affected' under Order 53 rule 2(4) of the Rules of Court 2012 is actually in line with the narrow test in the case of UEM. The adoption of a narrow interpretation is an obstacle to the development of public interest litigation in the Malaysian public law system. Second, Order 53 Rules of Court 2012 is an ordinary legislation. Therefore, the Court will usually apply literal rule in interpreting the ordinary statute law. This is a narrow and rigid interpretation. According to Order 53 rule 2 (4) of the Rules of Court 2012 only a person who 'adversely affected' by the decision of any public authority entitled to make an application for judicial review. Hence, when the Court uses literal rule to interpret the Order 53 rule 2 (4), it implies the right to apply for judicial review is presented only to somebody who are 'adversely affected' by the decisions of any public authority. This formulation is on the look of it narrower than the provisions in many jurisdictions (Wan Azlan Ahmad et al, 2006) . In the meantime, it does not give room for the growth of public interest litigation (Choo Chin Thye, 2002; Jady @ Zaidi Hassim, 2013) . In fact, this is what has happened in Malaysia where the Courts have taken up the literal rule in interpret the word 'adversely affected' in Order 53 rule 2 (4) of the Rules of Court 2012.
Nonetheless, there are some judges in Malaysia has started utilizing a liberal and flexible approach in giving the meaning of the words 'adversely affected' to make room for public interest litigation under Paragraph 1. The landmarked case that opens the door to public interest litigation is the case of QSR Brands Bhd & Anor v Securities Commission [2006] 3 MLJ 164, whereby the Court of Appeal has stated that the word 'adversely affected' in Order 53 rule 2 (4) should be called for a flexible approach. After the case of QSR Brand Bhd was decided, the public interest litigation has begun to grow as part of our judges have started to apply flexible and liberal judicial interpretation of the words 'adversely affected' under Order 53 rule 2 (4). These open more room for the development of the public interest litigation under Paragraph 1.
However, the approach taken by these bold and creative Judges has created some other problem, that is to say the existence of differences judicial attitude in interpreting the words 'adversely affected' under Order 53 Rule 2 (4) of the Rules of Court 2012. This scenario resulted the public interest litigation in Malaysia is uncertain. Judges can now select whether to utilize a liberal and flexible approach or a rigid and narrow approach to the interpretation of the words 'adversely affected' under Order 53 rule 2(4). A situation like this is extremely confusing because no one can anticipate whether a litigation brought in the public interest will be entertained by the Court or not. Such uncertainty is not good for the development of Malaysian Public Law (M. P. Jain, 1984) .
Recommendations
6.
The differences of judicial attitude in giving an interpretation to the words 'adversely affected' under Order 53 rule 2 (4) is the main problem in Malaysian public law. It affects the evolution of the public interest litigation in Malaysia. Consequently, it is submitted that to resolve the problems concerned, the best path is to incorporate the provision of Paragraph 1 in the Federal Constitution of Malaysia.
We are of the views that the Constitution is the supreme law of the land, thus an ordinary law has to be interpreted in accordance with the Constitution. So, if the Paragraph 1 incorporated into the Federal Constitution of Malaysia, as the supreme law, the said provision no longer bound by the words 'adversely affected' in Order 53 rule 2 (4) of the Rules of Court 2012. The Courts can use a broad and liberal interpretation to expand the standing to public interest litigation for the application of relief under Paragraph 1, even though the issue of standing is not stated in Paragraph 1. This is because the Constitution requires broad and liberal interpretation, such interpretation open up more space for applying judicial creativity and the courts can allow standing to any pro bono publico.
In addition, it also able to change the judicial attitude of certain judges those preferring to employ the narrow and strict approach to the issue of standing. This is because the enhancement of the legal status of Paragraph 1 to the Constitutional status will send a clear message to the courts that the restrictive, narrow and archaic values of the English common law especially on the issue of standing should be departed by Malaysian judges.
Conclusion
7.
The public interest litigation plays an important role in a system of public law. It is of the essence in order to maintain the rule of law and enhance access to justice for the less fortunate. Thus, it would be a serious lacuna in our system of public law if the public interest litigation is prevented entirely by the outdated technical rules of locus standi. In Malaysia, the development of the public interest litigation is really dim and unsure. Prior to 1988, the practice of the Courts of Malaysia is to give a broad and liberal interpretation to the issue of locus standi and this approach gives way for the rapid growth of public interest litigation in Malaysia. Since 1988, the practice has changed when the Supreme Court in the case of UEM has taken a rigid and narrow approach on the issue of standing, hence hindering the growth of public interest litigation. Whilst in the year 2000 and beyond, there is a divergence of judicial attitudes on the receipt of public interest litigation in hearing the application for reliefs under Paragraph 1 of the Schedule to the Courts of Judicature Act 1964. These problems are all because of the judicial attitudes in which tend to apply the rigid and narrow approach in interpreting the issues of standing in Malaysian public law. If the problem is not solved immediately, the uncertainties in the issues of public interest litigation will continue without a resolution. Such uncertainty is not good for the growth of public law in Malaysia. Therefore, the current Malaysian framework in the Paragraph 1 of the Schedule to the Courts of Judicature Act 1964 urgently needs to be incorporated into the Constitution to resolve the problems encountered.
